
. .
~ fy•V IN THE UNITED STATES DISTRICT COURT Ct~:(

FOR THE SOUTHERNDISTRICT OF OHIO
• EASTERNDIVISION 1(30] MAR 21 A 10 13

U.S. Dlsnscr fl~~je

• ~1sr
• MCI TELECOMMUNICATIONS EAST. ~v rn~~er,t.

CORP.,
Plaintiff,

CASE NO~C2-97-721
• v. JUDGE EDMUND A. SARGUS,JR.

MAGISTRATE JuDGETERENCE KEMP

omoBELL TELEPHONE
COMPANY, etal.,

Defendants

OPINTON4NDORDER

Thismatteris beforethe Court for a merits reviewoftheclaimsbroughtby the

Ohio Bell TelephoneCompany,dinAmeritechOhio (“Ameritech”) andthecounterclaim ofthe

DefendafltMCI TelecommunicationsCorporation (“MCI”) widertheTàlecomxnwicationsAct

of.1996,47U.S.C.§~151 ci seq(“TheAct”). Prior to theoralargumentconductedin thiscase

on March6, 2003,MCI dismissedCountOneof.ith Complaint, while Ameritechdismissedall of

itscounterclaim;otherthanCountTwo,

Asto theremainingclaims, MCI contends.thatthe CounnissionersofthePublic

Utilities CommissionofOhi& (“Comnilssioners”)violatedtheAct by orderingtheinclusionofa
limj~atiouof liability provision in the InterconnectjonAgreementbetweenMCI andAmeritech.

hi turn, Ameritechcontendsin its secondcounterclaimthat theCommissionersunlawfully

‘By previousOrderofthis Court, theclaimsassertedbyAmeritechandMCI maybebroughtonly
againsttheCommissiOnersofthe.PublicUtilitiéiConimissionofOhiobaseduponExPorte Young,209

U.S. 123 (1908). Thisactionproceedsagainsttheindividualcommissionersin theirofficial capacities.
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required Ameritech to cOmpensateMCI at thetandem-served rate for terminating local traffic.

Both issueshavebeenftilly briefedby thepattiesandareripe for final

• determination.

• • •

• a.

In a pnor Order in tIns case,tinsCourtdiscussedthehistory ofthe 1996

TelecommunicationsAct and the procedure required whenan incumbent local exchangecarrier,

suchasAmeritech, cannot reachagreement with a competitor, such asMCI, regardingaccessto

networks,iboilities andservicesin order to providecompetitive local telephoneexchange

service (OpinionandOrder, March 31! 2000) Essentially, theAct establishesaprocedure

winch first involvesnegotiationsbetween theincumbentearnerand thenew competitor In the

event theparties fail to negotiateterms regarding an interconnection agreement, theAct

authorizesstate public utility commissionsto adjudicate or arbitrate disputed issues In such

case, either thenew entrant or the incumbent carrier mayfile a petitionfor arbitration under 47

USC §252(b)(1)

TheAct provides that a party petitioning a stateconnuissionmustprovide

relevant documentation concerningunresolvedissues Thereafter, under § 252(b)(4)(A), the

state commission“shall limit its considerationof any petition to the issuessetforth in the

petition and in the response”

Essentially, MCI complains that the Commissioners addressedand resolveda

I disputebetweenMCI and Ameritechwhich had not beenlisted m thepetition ofMCI or th~

responseofAmeritech asa disputedissuesubject to arbitration. ‘While tins maybetechnically

correct, the procedural posture ofthe caseis somewhatmore complex

It is undisputed that on August27, 1996,MCI filed a petition requesting
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S .
conipulsoiyarbitrationofunresolved issues.Thepetitiondid not referenceor seekarbitration of

• provisions proposed byAmeriteeh during thenegotiation limiting Ameritech’s liability to MCI

• • for negligent actsor omissionsto the greater of(1)the amount that Ameritech chargedMCI for

theservice; or (2) the amount ofliability Ameritech would haveto its own customerforthe

allegeddeficientservice.

• • Thereafter, Ameritech filed a responseto thepetition ofMCI and alsoidentified

• • issueswhich it intended to submit to arbitration. Thisresponsedid not include asa contested

• issuethe questiOn oflimits on liability. The Commissionthendirected thematter to arbitration

• • : • which ultimately resultedin an ArbitrationAward issuedby the Commissionresolvingall ofthç

matterssubmitted. Inaccordancewith theCommission’s directivecontained in theArbitration

Award,bothpartiessubmittedaproposedinterconnectionagreementfor approval.

OnMarch 13, 1997,the CommissionissuedanOrder and Opinion which includedthe

limits ofliability provisions describedabove as originally proposedby Ameritech, but rejected

by MCI. Despitethe factthatno agreement had been reachedby negotiationsprior to the

demand for arbitration, neither Ameritechnor MCI rcqueatedthe Commissiontoresolvethe

• issue through the arbitration pmeess~Neither party, however,agreedwith theother’s proposal

• • • onthisissue. • • •. •

• MCI contendsthat theCommissionersmay not, consistentwith theAct,

specifically§ 252(b)(4)(A%resolveany issuenot submitted by theparties as an issuetobe

• resolvedby. theStateCommission. MC contendsthat under § 252(b),theCommissionerswere

wthout legal authorityto compelterms ofthe interconnectiOn agreement concerningmatters that

• neitherparty submitted for binding resolution.

3
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• • • .
• It is also undisputed, however,that MCI Imew, prior to thearbitration

proceedings, that it had not reached agreement with Ameritechasto thelanguagein question.

Notwithstanding suchfact, neitherMCI nor Ameritech submitted the matter to the

Commissionersfor resolution, prior to the Arbitration Award. Only after the arbitration

proceedings had commenced did MCI attempt to submit, at theeleventhhour, proposed

• testimonyrelatedto limitations ofliability. Ameritech movedto strike suchtestimonyand the

arbitration panel granted the motion.

Sincethecommencementof this case, theparties have enteredinto a new

• intercOnnection agreement which is now in full force and effect. The languageof the agreement

includesprovisionsrelating to limitations of liability which theparties haveconsensuafly

negotiated. The issueraisedin Count TwoofMCI’s Complaint in this caseappliesonly to

inchoateclaims. No claimshavebeenbrought, nor have anyclaimsbeenthreatened,which

would implicate thedisputed termsof the limits ofliability imposedby theCommissionersin a

now expired interconnectionagreement. The parties do not dispute that there is at least a

possibility that in the future claimscould be filed and the rights and liabilities oftheparties

affected bythedisputed terms.

• • TheCommissionersnow assertthat the matter doesnotpresenta caseor

controversy !Ufflcient to giverise tothe Article III jurisdiction of this Court. Because the

• Agreement is expired, theCommissionerscontend that they mayno longer be properly before

• • h~~sCourt under theEr PaneYoungexceptionto the EleventhAmendthent, insofar asno

• • prospáctiverelief is available, ExPorteYoung,209U.S. 123(1908).

ThisCourt agreesin part with thepositiontakenby theCommissioners. Initially,

• • the Court notesth$Lx PorteYoungreliefmight be available to thePlaintiff, notwithstanding the
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expiration ofthe Agreement, if portionsoftheAgreement cOntinueto haveprospective effect.

If, for example, claimswerecurrently pending in statecourtandthe liability on suchclaimswere

effectedby the terms ofthe nowexpired interconnection agreement, there isno questionthat a

caseor controversywould then exist

In a truly abstractsense,thePlaintiffs correctly assertthat a controversyexistsin

that the limitations ofliability language adoptedby the Commissionershasimposeda

modificationofthe legal obligationsofthepartiesto eachother. If this were the only salient fact

in the analysis ofwhether the issuesare moOt, the Court would beinclined to find for the

Plaintiff. The Court mustalsoconsider,however,thefactthat thepartieshaveenteredinto a

new agreementin whichagreedlanguageon limitationsofliability hasbeenadopted. Further,

the Court must consider that no current cl~ams• are pendingwhich are effectedby the disputed

provisionsofthenow expired interconnection agreement.

As theCourt ofAppealsfortheSixthCircuit recentlyheldin Colleyv. Granhoim,

291 F.3d 880, 881 (2002),courts shouldrefrain from resolving issues which arc either moot, not

yetripe,or both. In Coiley,physiciansbroughtan actionchallenging the conStitutionality of

• Michigan’santi-euthanasia statute. AstheCourtnoted,however,therecordbeforeit didnot

describeanycompetent,tenninally ill patientwho might potentiallyrequesteuthanasiaand

thereforebe limited bytheprovisions ofMichigan law. As the Court observed:

The case ispresentlyhypothetical and, astheSupremeCourt
• observedin Cruzan(v. Director. MissouriDepartmentofHealth,

• 497U.S.261 (1990)] about euthanáia “it is the better part of
wisdomnotto attempt,by any generalstatement,to coverevery

• possiblephaseofthe subjeót.”

• Id. at 833 (external citations omitted). Further,asnoted by the SupremeCourt in Texasv. United

Stain,523 U.S.296, 300 (1998),“[a] claim is not ripe fot adjudication if it restsupon

S
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a .
• ‘contingentfixture eventsthat maynot occur as anticipated, or indeedmaynot occurat all”

(quotingThomasv. Union Carbide,473 U.S. 568, 580-81 (1985).”

Under theunique circumstancesofthis case,the Court finds that the claim raised

by MCI m its Count Two isnot ripe for adjudication and ismostprobably moot The Court

thereforedeclinesto adjudicate theissue The Courtdoesnote,however, thatbecause it cannot

be saidwith absolutecertaintythattheprovisionsat issuein CountTwo ofMCI’s Complaint

will not have somefixture effectasto claimswhich have accruedbut arenot yet filed, the

dismissalofCountTwo is withoutprejudiceto refilmg in the event an actual controversy

involving thedisputed provision oftheinterconnectionagreementoccurs

IL

In its secondcounterclaim,Amentechcontendsthat theCommissionerserred by

requiringit to compensateMCI atthehigher tandem-served rate for tenninating localtraffic

According to Ameritech, MCI’s singleswitch only qualifies for what is calledthelowerend

office rate2

In explaining their decision,theCommissionersnoted that “wherea switchofa

non-incumbentLEC servesa geographicareacomparableto the area servedby theincumbent

LECs tandem switch, the appropriate rate for thenon-incumbent LEC is the incumbent LEC’s

tandem interconnectrate” (Arbitration Award at 18) In other words, if theswitchofthenew

entrant, MCI • servesa geographicareacomparableto thetandem switch servedby the

El____
2lmtially, AmeritechcontendedthatMCI hadto establishthat its switch serveda comparable

geographicareato that servedby Ameritechandthat its switchperformsfunctionssimilarto the
utcwnbent’standemswatch Asnentech hassinceabandonedthefunctionality argument

6
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incumbentLEC Ameritech— thenthe rates orderedfor transportingeachother’straffic is

symmetrical.

• The Commission’sguidelinesapplicableto thisdisputearebased upon theFCC

rule found at 47 CFR § 5L7l1(a)(3)whichprovides3:

• Wheretheswitchofa carrier otherthanan incunibeht LEC serves
a geographic areacomparableto the areaservedby the incumbent

• LEC’s tandemswitch, the appropriate rate for the carrier other than
an incumbentLEC is the incumbentLEC’s tandeminterconnection
rate

• • • • ThePUCO foundthat MCI’s switch in questionwascomparableto Ameritechin

• • : that it served a comparablegeographicarea. This area, whichbasically inclUdesCuyahoga

• County andCleveland,Ohio, wasdesignatedby the PT.JCO asa geographicregionwhichMCI

waslegallyauthorizedto serve. Ameritechessentiallycontendsthat thePUCOordereda

syuunetrioalratebasedontheassumptionthatMCI could,ratherthan actually did, servea

comparablegeographicarea. • • • • •

BoththeCommissioner’sandMCI contendthat the decisionofthe PUCC) is

• entirelyconsistentwith federallaw, specifically47 CFR§ 5 1.711(a). Further,in accordance

• with thepurposesoftheAct, theCommissionersareto encourageinnovationanddeploymentof

newer,moreadvancedtechnologies.IfAmeritech’sargumentis credited, according toMCI and

theCommissioners,a new entrantwouldbe dissuadedfrom entering themarket, if suchcompany

• hadto first developandserveanentirecustomerbase,rather thansimplydevelopingthecapacity
N to servesuchbase,before symmetncalpricing would occur Significantly, the Commission

• • expresslyinvited thepartiesto provide ongoing informationIf the circumstancesrelative to the

• • •3ThePUCO applied §IV.D.5.of its Local ServiceGuidelineswhich is basedupon the FCC rule found
• • at47CFRJ51.7l1(a)(3). • • • •
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tandemswitchchanged. (SeeArbitrationAwardat I B). Neitherpartysoughtanyadditional

relieffrom theCommissiona~ertheOrdersubjectto thisappealwasissued.

• m.
• It is now well-establishedthat this Court reviewsthedecisionsofthe

• • • Commissionersof’ thePUCOdenovoasto whether or not the arbitrated interconnection

agreementsarein compliancewith theAct, while all other issues,particularly factual

deteiminations,arereviewedunderan arbitraryandcapriciousstandard.Michigan Bell

TelephoneCo. v. MCfJvfetroAccessTrans. Serv.,Inc., -- F.3d -- (6th Cir. March 10, 2003); U. .5’.

West i’. washingtonUtilities & Trans. Comm.,255 F.3d 990(9thCir. 2001);MCI

TelecommunicationsCorp. ‘V. MichiganBell TelephoneCo.,79 F. Supp. 2d 768 (E.D. Mich.

• 1999). Thepartiesdo not disputethat the issuein thiscaseis resolvedby the regulation found at

47 CM § 51.711(a).Instead,theparties dispute theconclusionsreachedby theCommissioners

in applyingsuchregulationto thespecificfactual circumstances. Consequently,thisCourt

reviewsthedecisionoftheCommissionersunderthearbitraryandcapriciousstandard.

The regulationspromulgatedby theFCC statethat “[r)ates for transportationand

•terminationof local telecommunicationstraffic shall be symmetrical. ..“ 47 CFR§ 51.711(a).

At thesometime, § 51.711(a)(l) furthernotesthat “symmetrical ratesarerates.. - for thesame

• services.” Further,asnotedabove,§ 51.711(a)(3)states,“(w)herc theswitchofa carder other

• /Ilian an incumbent LEC ser esa geographicareacomparableto the areasewedby the incu4ent

LEC’àtandemswitch, the appropriate rate for the carrier other thanan incumbent LEC is the

incumbentLEC’s tandem interconnectionrate.”

S
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• Ameritechcontendsthat the Commissionersimproperlyassumedthat MCI was

• servingan areacomparableto thatservedby Ameritech’standemswitch. Specifically,

• • Ameritechlooksto thefollowing portion oftheArbitration Awardwhich states:

We turn ourattentionto MCI’s conditional certificate approvedin
CaseNo. 94-2012-TP-ACE,whereintheCommissiongrantedMCI
authorityto pmvidelocal telecommunicationsservióesiii

• Cuyahoga,Franklin,andMontgomery Counties. We shall
• presume,giventhestartupnatureofMCI’s operations,that MCI

shall servetheareafor which we found it worthy of a certificate.
• • • In ourview, that is thecomparableservicearea.MCI’s request

• thatAmeritechpayMCI theTandemOffice Interconnection Rate
• • for transportandterminationofcalls onMCI’s network is granted.

• • • • (ArbitrationAwardat 18). TheCommissionerswenton to note:

• Wehavereachedthu conclusionon thebasisoftheinformationin
• • • thisproceeding. We aredecidingtheissueon thebestinformation

wehave. Weexpectthepartiesto provide regularreportsto the •

Commission’steleconununicationsstaffsothatwemayreceive
• ongoinginformation.

Id. No additionalevidencehasbeenpresentedto theCommissionfollowing thebodiesfor

• subsequentreviewin light ofnewcircumstances.

• SeveraLOthercourtshaveaddressedthe issueraisedbyAmeritech. Lu MCI

• • TelecommunicationsCorp. i’. MichiganBell TelephoneCo., 79 F. Supp.2d 768, 789 (E.D.Mich.

• • • 1999),JudgeEdinunds found that theMichi~Public ServiceCommissioncorrectlydetermined

that MCI had not shownthatits switchser ed a geographicareacomparableto theareaserved

by Ameritech’standemswitch. Importantly,shenoted, “MCI currently doesnot havethe

authority to serveeveryexchangein thebetroit localaccessandtransportarea(“LATA”).” id.

While theopinion doesnotethat 47CM § 51.711(a)(3)requires thecompetingcattierswitch to

• aàtually servea comparablegeographicarea,the facts in theMichigan Bell TelephoneCo. case

• involved a newentrant Which hadnot obtained stateauthority tO servetheareawhich it claimed

9
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tobecomparable.In thiscase,MCI hadbeenpreviouslydeterminedby thePUCOto be ableto

• providelocal telecommunicationsservicein thecomparablegeographicareain question.

In MCI WorldCommunications,Inc. v. PacificBell TelephoneCo.,No.C-00-

2171VRWS 2002WL 449662(ND. Ca. March 15, 2002),the Court found that thePublic

•Utilities CommissionoftheStateofCalifornia improperly assumedthat the similarity ofthe

• comparableareaswould, in thelifture, beeliminated onceWorideorn’snewswitcheswirein

place. The Courtcriticized the Commission’suntestedfixture assumptionswhichit usedto

negatethepreswnptionofsymmetricalratesclearlyimbcddedin 47 CM § 51.711. While the

Courtdid invalidateadecisionbaseduponfutureassumptions,thoseassumptionswereusedby

• • theStateCommissionto preventsymmetricratesin anotherwisecomparablegeographicarea,as

• requiredby federallaw. • •

• In Indiana Bell Telephone.Co~v. McCarty,No. IP 01-1690CMS,2002WI.

31803448(S.D. 1.nd. Dec. 13, 2002),theCourtaffirmedthedecisionofthe Indiana Utility

RegulatoryCommissionwhich found thatAT&T wasservingacomparablegeographicarea

servedby theLEC’s tandumswitch. BecauseAT&T wasalreadysórvingcustomersin the

locationin question,theCourtconcludedthat theCommissiondid not haveto speculateabout

• fliture events. Thedistrictcourtconcludedthat theCommission’sdeterminationwasneither

athitrazynorcapricious. • •

• In theCourt’sview, 47 CM § 51.711(a),beginswith therequirementthat rates

• • .1 for transportationandterminationofcallsbetweenincumbentcarriersandcompetingcarri~

should be presumptivelysymmetrical..Section5l.711(a)(3)fUrtherexplains that the costs

betweenthetwo carriersshall bedeemedto beidentical if theswitchesinvolvedservea

• comparablegeographicarea. -
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While theregulationsdo not define thosecircumstancesin which a competing

• carrier“servesa comparablegeographicarea,”the Court againrefersto thedeferenceowedto

theCommissionersunderthearbitraryandcapriciousstandard.In thiscase,theCommissioners

• relied upon the factthat thePUCOhail previously found MCI ableto servethe areain question

and had grantedthe companyan operating certificate. Further,the PIJCO expresslypermitted

andencouragedanypartyto submit additional dataavailable in the fixture which could call into

• questionits conclusionsthat MCI would servethe areasin question. I

• The Commissionersarguethat1 given the time constraintsset forth in 47 U.SC. 4
• : 252frX4) requiringthat arbitrationbe completedwithin nInetydays, that theycould conclude,

subjeótSlater modification, that M~IwouldservethearCafor which it soughtand obtained

certification. In addition,thereis evidenceofrecord to support the conclusionreachedbythe

• • Commissionerson a factualbasisaswell. MCI’s managerofnetwork engineeringtestified that

MCI’s switchin theCleveland areawasalreadyin place. (Marzullo, 0.TestimonyTr. III at 318~

19.). .

This COurtconcludesthattheCommissionerswereneitherarbitrarynor• •

. capriciousin findingthatMCI hadthecapacityto servea region in northeasternOhio forwhich

it hadapplied andobtaineda Certificate ofOperation. The Commissionerscorrectlyapplied

• • federal law whichpresumesthat syiruneirical rateswill be assessed.Unlike the factsin MCI

•Telecommunicationsv. Michigan Bell TelephoneCo.,.supra, thecompetinglocalexchEnge

carrierin thiscasehadalready obtained stateauthorlzatlQn to provide telephoneservicem the

• • • comparableareaat issueunder § 51.71l(a)(3). • . • • . I • •

• •• • • • • Finally, thisCourt iè most reluctant to considerat leasta portion ofAmeritech’s

claimswhich, iltrue, couldhavebeenpresentedto the CQmrnissioners, after thePUCO invited
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thepartiestoresubmit additionalinformationbearingon this issue. Under theprovisionsset

forth in theAct forjudicial review,it is mostinappropriatefor adistrictcourtto reviewmatters

whichhavenotbeenfully presentedto the Commissioners.

Basedupon the foregoing, thisCourtconcludesthat theissuesraised in Count U

oftheComplaintarenot èufficientlyripe for judicial reviewandtheclaim is DISMISSED

without prejudice to refihingin theeventan actualdisputelaterarises.TheCourtthither

concludeswith regardto Ameritech’s Counterclaim that theCommissionerswereneither

•arbitrarynor capriciousin decidingto imposetandemrates andotherwiseactedin accordance

with fe4erallaw. Thiscaseis therefore DISMISSED pursuantto thisOrder.

• IT IS SO OBDEflD.

_3- Jq-~o3 -~ ‘_~‘\._#;—•

DATE EDMU$) A1 SARGUS,a
• UNITIW~$tATESDISTRiCT JUDGE

I’
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